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TAX

Although Taiwan has long had a well-established tax law 

system, the dynamic nature of business inevitably 

means that some tax laws, regulations, and rulings 

always need to be amended to keep up with the 

changes. Taiwan has succeeded in updating many of its 

tax laws and regulations, but there are still others in 

need of review to bring them up to date and reduce the 

number of tax disputes between taxpayers and the tax 

authority. The Tax Committee offers the following 

proposals to the Ministry of Finance (MOF) for its 

consideration.  

Suggestion 1: Allow intangible assets to be amortized 
for tax purposes, regardless of whether they 
are legally registered. 

In line with economic development, the sale of 

various intangible assets and rights has become more 

common and more diverse. Under the provisions of the 

Income Tax Act 
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(ITA), as long as a sale generates income, the seller is required 

to declare the income and pay income tax accordingly, 

regardless of the subject of the sale. Regarding the buyer’s 

acquisition of the subject, however, the tax authorities often 

refer to Article 60 of the ITA and assert that only five types of 

legal rights – operating rights, trademarks, copyrights, patents 

and special permits – may be recognized as intangible assets 

that may be amortized over a certain number of years for tax 

purposes. This assertion has not only resulted in inconsistency 

in the interpretation of the tax law, but has also led to 

numerous disputes between taxpayers and the tax authorities, 

sometimes causing the parties to seek judicial relief.

Article 60 of the ITA reads: “Operating rights, trademarks, 

copyrights, patents, franchises, and so on, are considered 

assets only if they are purchased from other persons. Such 

intangible assets as referred to above shall be valued at cost 

less the amount amortized for each period.” A close reading 

of that article shows that the five types of intangible assets are 

mentioned for illustrative purposes only. The words “and so 

on” clearly signify that the list is not exhaustive, and that the 

provision should additionally cover any intangible rights that 

are similar to those explicitly enumerated. 

Justification for such a view can be found in tax rulings 

issued by the MOF. In defining the term “royalties” in 

Article 7 of its Guidelines Governing the Determination of 

ROC-sourced Income Pursuant to Article 8 of the ITA (“the 

Guidelines”), the MOF clearly states that intangible assets 

include (1) copyrights, registered or unregistered patent 

rights, trademark rights, operating rights, enterprise names, 

brand names and other intangible assets; and (2) unregistered 

intangible assets such as secret methods or special technology, 

including secret prescriptions or processes, designs or models, 

plans, trade secrets, or information or special knowledge 

relating to industrial, commercial or scientific experience, 

franchise rights, marketing networks, customer data, channel 

agency and other rights with property value. 

In defining the term “income from property transactions 

within the territory of the ROC,” the MOF has also made 

clear in Article 8 of the Guidelines that intangible assets 

include (1) intangible assets that are registered in accordance 

with ROC law, such as patents, trademarks, operating rights, 

enterprise names, brand names, and so on, and (2) intangible 

assets not listed under (1) above, where the owner is an 

individual living in the territory of the ROC or a business 

entity whose head office is located within the territory of the 

ROC. Intangible assets registered outside of the ROC under 

foreign law are excluded.

In addition, Article 4 of the Regulations Governing 

Assessment of Profit-Seeking Enterprise Income Tax on 

Non-Arm’s-Length Transfer Pricing defines the term 

“Intangible Assets” as: operating rights, copyrights, patents, 

trademarks, enterprise names, brand names, designs or 

models, plans, secret formulas, business operating secrets, 

information or special knowledge concerning industrial, 

commercial or scientific experience, proprietary knowledge, 

all franchise rights, marketing networks, customer data, and 

other rights that have property value.

In the regulations mentioned above, the MOF has clearly 

stipulated the scope of intangible assets. Regardless of 

whether the intangible assets are registered, as long as they are 

property or have economic value, all types of trade secrets, 

special technology, research and development, marketing 

networks, sales information, operating information, customer 

data, channel agencies, and so on are intangible assets. 

It is regrettable that in practice the tax authorities 

often cite Article 60 of the ITA to deny recognition of the 

value of the intangible assets acquired by the taxpayer and 

disallow amortization of the amount paid, except for such 

intangible assets as fall into the categories of operating rights, 

trademarks, copyrights, patents, and franchises. For the sake 

of consistency in the interpretation of tax law, compliance 

with the principle of taxation fairness, and the avoidance 

of disputes between taxpayer and the tax authorities, the 

Committee urges the MOF to promulgate a tax ruling to 

clearly explain the true meaning of Article 60 of the ITA.

Suggestion 2: Review outdated or unreasonable tax 
regulations.
2.1 Tax assessment on the miscalculation of the tax credit 

ratio. The imputation system has been introduced in 

Taiwan to eliminate the double taxation of income, for 

example income generated at both the corporate and 

shareholder level. Under this system, shareholders receive 

imputed tax credits (ITC) paid by the investee companies, 

and the shareholders can use such credits against their tax 

liability to prevent double taxation. The ITCs are limited 

by the tax credit ratio. 

 However, only resident shareholders are entitled to utilize 

ITCs, whereas for foreign shareholders a 10% surtax is 

paid by the company. ITCs and the associated limitation 

by tax credit ratio calculation are irrelevant to foreign 

shareholders. Nevertheless, in order to comply with 

Taiwan tax regulations companies need to maintain an 

ITC account and engage in tax credit ratio calculation 

upon distribution even if they are 100% owned by 

foreign shareholders.  

 If the ratio is miscalculated, resulting in an over-

reduction from the ITC account, the tax withheld on 

the foreign shareholders’ dividends will not be affected 

since the foreign shareholders are unable to utilize the 

ITC. Although miscalculation of the tax credit ratio by a 

company with 100% ownership by foreign shareholders 

is just a mathematical mistake and does not cause any 

loss of tax revenue, the current law deems the amount 

of over-reduction of the ITC to be “tax underpaid” 

and requires the assessment of an additional “tax” to 
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correct the ITC account balance, rather than imposing an 

administrative penalty. The situation totally disregards 

the fact that no loss of tax revenue and no tax avoidance 

has occurred. In most countries, such mistakes are easily 

corrected by the tax authority’s notice to the taxpayer 

and perhaps a small administrative penalty, while under 

the current Taiwan law the price paid by the taxpayer can 

be quite steep. We urge the MOF to consider replacing 

the current provision in the law with a more reasonable 

measure. 

2.2 Allow downward adjustments in transfer pricing (TP). 

Cross-border transactions between related parties are 

becoming more and more common. To be at arm’s length, 

each participant in the related-party transaction needs 

to ensure that it retains sufficient and reasonable profit 

based on its functions performed and risks assumed. To 

achieve that purpose, a TP adjustment may be required. 

Currently, there is no law or public ruling governing 

one-time TP adjustments. Upward adjustments are 

generally quite straightforward, since the tax on 

additional taxable income will be paid after the 

adjustment. Downward adjustments, however, are 

usually rejected. Although the MOF has stated that 

downward adjustments are acceptable as long as the 

proper criteria are met, the extremely strict requirements 

make it very difficult in practice to receive approval for 

a downward adjustment. For example, the transaction 

parties must sign an internal transfer pricing agreement 

stating the criteria for determining the transfer pricing 

for the relevant transactions, and such TP adjustment 

entries should be booked prior to the end of the year. In 

addition, the adjustment must be due to force majeure 

such as global economic downturns or natural disasters, 

which means that downward adjustments are unlikely 

to be accepted even if the TP methodology is reasonable. 

In addition, downward adjustment payments to foreign 

affiliates may trigger the withholding-tax issue, which 

may lead to a double hit to the taxpayer.  

We believe that if the TP methodology is reasonable, 

either upward or downward adjustments should be 

accepted. Currently, most OECD member countries 

– including the United States, Canada, France, and

Australia – permit both one-time year-end upward and

downward transfer pricing adjustments. The OECD

Transfer Pricing Guidelines state that: “When transfer

pricing does not reflect market forces and the arm’s length

principle, the tax liabilities of the associated enterprises

and the tax revenues of the host countries could be

distorted. Therefore, OECD member countries have

agreed that for tax purposes the profits of associated

enterprises may be adjusted as necessary to correct any

such distortions and thereby ensure that the arm’s length

principle is satisfied.” Transfer pricing adjustments are

thus deemed acceptable if the results fall within the arm’s 

length range. Another pertinent reference is Code Section 

1.482-1(a) (3) of the U.S. Treasury Regulations, which 

states: “If necessary to reflect an arm’s length result, a 

controlled taxpayer may report on a timely filed U.S. 

income tax return (including extensions) the results of 

its controlled transactions based upon prices different 

from those actually charged.” In other words, the U.S. 

tax authority permits both downward and upward 

adjustments reflected on timely filed tax returns.

We therefore suggest that the MOF enact relevant 

regulations permitting one-time TP adjustments including 

downward adjustments. Furthermore, we urge the tax 

authority to treat upward and downward adjustments 

consistently in accordance with transfer pricing rules 

so as to bring Taiwan’s tax system more in line with 

international practice.
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