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INFRASTRUCTURE & ENGINEERING

The Committee would l ike to thank the Taiwan 

government for giving its members the chance to share their 

ideas on ways to make Taiwan’s government procurement 

market more attractive to international companies. The 

government is launching plans for an ambitious set of 

wide-ranging infrastructure projects with overlapping and 

demanding delivery schedules that may exceed the capacity 

of the local engineering and construction contracting 

community. Successful delivery of the planned infrastructure 

program, especially the power generation projects, is 

critically important for the continued prosperity of the 

Taiwan economy. Accordingly, the Committee believes 

the introduction of suitable and experienced international 

contractors to augment local capacity is essential to ensure 

successful completion of these projects.

Given the government’s intention – now written into 

law with the recent amendments to the Electricity Act – to 

decommission Taiwan’s three nuclear plants between the end 

of next year and 2025, it will be vital for the government and 

Taiwan Power Co. to ensure that adequate power-generating 

capacity is in place, providing a sufficient and reliable supply 

of competitively priced electricity to support Taiwan’s 

economic growth. Potential investors, whether foreign or 

domestic, must feel confident that the government has a 

robust and well-thought-out plan to deliver the replacement 

power generation needed to make up for the lost capacity 

supplied by the currently operating nuclear plants.  

The Committee recommends that the government take a 

more assertive role in attracting international companies to 

execute a portion of the planned projects. Besides reducing 

the delivery risk caused by the tight schedule requirements, 

there are other benefits to having international companies 

participate in public projects. By introducing new and 

innovative ideas to the market, they help advance the 

capability of the local contracting community. Foreign 

companies also bring alternative delivery methods which 

often translate into shorter and more reliable and cost-

efficient completion schedules. Certainty of delivery lessens 

the disruption period large infrastructure projects often 

have on the public, and helps improve the quality of life by 

delivering the specific project by the date planned and for the 

budgeted cost.  

This year we have provided four suggestions aimed at 

reducing commercial barriers and modifying the tendering 

and selection process. The use of “low price” as the selection 

criteria, for example, discourages international companies 

from participating since it does not value the qualitative 

elements which international companies often provide, such 

as innovative execution approaches, leading-edge project 

management tools and processes, and enhanced health and 

safety processes. 

Suggestion 1: Allow International Arbitration Rules to 
be applied.

The availability of an alternative dispute resolution 

(ADR) process that is well known internationally and 
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considered neutral to the contractual parties is often 

decisive for foreign companies when determining whether 

to participate in an international tender offering. One 

such ADR process that is acceptable to most international 

companies is arbitration under the Rules of Arbitration of 

the International Chamber of Commerce (ICC). In a meeting 

with the Public Construction Commission (PCC) last year, 

the Committee brought up the concept of allowing foreign 

companies to choose ICC Arbitration Rules for domestic 

arbitration proceedings, and obtained a positive response 

from PCC Minister Wu Hong-Mo. The Committee believes 

that modifying the Government Procurement Act (GPA) 

along these lines would not only be feasible, but would 

prove beneficial to both the Taiwan government and capable 

international companies.

In most tender documents in Taiwan, the government 

chooses to designate local courts following local arbitration 

rules – which are not well-known to foreign companies – 

as the courts of jurisdiction for arbitration. The Committee 

suggests that the government either: (i) permit use of third-

country arbitration to provide a neutral process and location 

to settle disputes, or (ii) maintain Taipei as the seat of 

arbitration with local law as the prevailing authority, but 

allow ICC Rules of Arbitration to be followed. 

Encouraging government contracting agencies to adopt 

this flexibility would minimize the concerns of international 

companies as to whether the settlement of disputes will 

be conducted in a neutral and independent manner. The 

Model Contract Terms & Conditions already have sufficient 

flexibility to allow the government contracting entity 

to choose the type of arbitration to be adopted for the 

tender formation stage. However, the natural tendency for 

contracting entities is to stipulate a local jurisdiction and local 

rules by default, rather than using a more impartial or neutral 

approach. 

To provide support for government contracting agencies to 

consider an alternative approach with respect of arbitration, 

we propose that PCC modify relevant clauses in the GPA to 

include the spirit of the following text: “If requested during 

the tendering process, the application of third-country 

arbitration or ICC arbitration practice and rules in local 

courts or institutions may be considered by government 

clients.”

Details of this modification could be further discussed, but 

adhering to this spirit of flexibility would enhance the interest 

of international companies in participating in Taiwan’s major 

infrastructure projects.

Suggestion 2: Amend the Model Contract Terms & 
Conditions to allow contractors to submit change 
notifications. 

Another key point for international contractors in deciding 

whether to participate in an international tender is the 

fairness of contract terms regarding bona fide changes to the 

project scope or schedule. In fact, fair and internationalized 

terms and conditions throughout the contract would create 

a healthy commercial structure for foreign companies to 

participate in the tendering of public projects in Taiwan. 

Although the various model contract terms and conditions 

issued by the PCC provide a practical guideline for 

government contracting agencies to make contract terms and 

commercial arrangements, they are in need of improvement. 

In particular, the current Model Contract of Technical 

Service Agreement and the Model Contract of Construction 

Agreement include a provision only for the government 

contracting agency to notify contractors of a scope change; 

no formal provision exists for the contractor to notify 

the government contracting agency of a change that has 

occurred. Lack of a formal provision giving the contractor the 

express right to submit a change notice is cause for concern 

because it may affect the contractor’s ability to obtain an 

equitable adjustment to time and/or cost for changes to the 

contract scope and schedule. The unilateral nature of the 

Model Contract change provisions – implicitly denying the 

contractor a right to claim a scope change unless it is issued 

by the government contracting agency – is viewed as unfair 

and risky by international contractors.

In the Model Contract of Technical Service Agreement, the 

current wording of “Article 15 – Change and Assignment of 

Agreement,” in which Party A is the government contracting 

agency and Party B is the contractor, reads as follows: 

“Party A may, where necessary, notify Party B to amend 

the contract within the scope of services specified in the 

contract. Party B shall submit the documents regarding the 

changes made to scope of performance, price, performance 

term, payment schedule and other contents within ten days 

from receiving the change notice, unless otherwise specified 

in separate agreements between both parties. A contract price 

change shall be resolved through negotiations between both 

parties.”

The Committee strongly urges the PCC to eliminate that 

one-sidedness by adding a provision giving the contractor the 

express right to submit a change notification when it believes 

a change in scope or schedule has occurred. 

Suggestion 3: Use “Most Advantageous Tender” rather 
than “Lowest Price” as a selection process for public 
projects.

Foreign contracting companies often will not participate 

in an international tender if the selection process is merely 

“lowest price” wins. The value proposition offered by first-

tier foreign contractors competing in the international market 

consists of both qualitative elements along with a competitive 

price, but not necessarily the lowest tendered price. When 

a project is challenging due to schedule requirements, 

complexity, or where the contractor’s performance is key to 
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realizing the desired outcome, then a weighted technical/price 

approach or “Most Advantageous Tender” is the appropriate 

tender-evaluation process to determine the best value for 

money. Under a lowest price selection process, certainty 

of delivery, project management skills, quality, safety and 

other crucial non-cost elements that differentiate tenders are 

not assessed and weighted, which discourages international 

participation. The “Most Advantageous Tender” selection 

approach is recognized internationally as the more effective 

way to select quality contractors that are the most suitable for 

the specific project requirements.  

We understand that as a long-term objective, PCC is 

encouraging use of the Most Advantageous Tender approach, 

but most government agencies still adhere to the lowest priced 

tender approach for fear of being criticized, since low price 

is a more quantifiable criterion. However, awards that go to 

the low bidder often run into non-performance issues. In the 

end, over-emphasis on low price may cost the government 

agency more in time and money, as well as cause subsequent 

reputational harm from failure to meet cost, schedule, or 

quality requirements. 

Many countries therefore employ a two-envelope tendering 

process, whereby the price submission is separated from the 

technical portion to ensure that price considerations do not 

affect the technical scoring and commercial evaluation. The 

technical and price proposals are submitted in separate sealed 

envelopes. A weighted technical score is developed for each 

bidder based on pre-established criteria, with key minimum 

hurdles that must be met. Concurrently, the commercial 

proposal is evaluated to verify compliance with the tender 

requirements. 

Tenderers must first pass the technical and commercial 

stage before the price envelope is opened. The price and 

technical scores are then combined to arrive at a weighted 

price/technical score used to determine the recommended 

tender.  

To ensure a fair and transparent process, it is critical 

that the evaluation process be well-thought-out and 

formalized in advance, and that the criteria and weighting are 

communicated as part of the tender documents.  

The Committee strongly recommends adoption of the 

Most Advantageous Tender process, especially for public 

projects that are challenging, complex or involve specialty 

skills or high-end technology. This approach allows the 

government agency to tailor the evaluation process to 

match the requirements of the project and emphasize the 

key contractor capabilities or tender elements that are most 

important to the success of the project rather than simply 

choosing the lowest price.  

As a first step, the government could select a few projects 

as trial projects, and monitor the performance of the 

contractors to gauge the effectiveness of the process.

Suggestion 4: Encourage the use of alternat ive 
methodology in public infrastructure projects. 

International contractors often offer alternative proposals 

to enable the project owner to achieve time or cost savings, 

while still complying with the performance requirements. 

Internationally, submission of an alternative in addition to a 

base tender is common practice, but there is no provision for 

it under Taiwan’s current government tendering process. 

Also in last year’s meeting with PCC, the Committee 

brought up the concept of allowing alternative methodology 

to be used in public infrastructure tenders in order to achieve 

savings in project budgets and schedules. Again the response 

from Minister Wu was positive. The committee therefore 

proposes the following minor modifications in the GPA 

and tendering practices that would benefit both the Taiwan 

government and interested capable international companies:

•	 Incorporate	 clauses	 in	 the	GPA	permitting	 acceptance	

of alternative solutions in addition to a compliant base 

proposal during the tendering stage for selected major 

projects.

•	 Es tab l i sh	 a	 t r ia l	 per iod	 in	 which	 the	 Nat iona l	

Development Council would be designated as the 

decision-making body to select projects to follow this 

concept and to analyze tenders conducted by procuring 

agencies to evaluate the benefits. 

•	 Ensure	 that	 the	 tender	 evaluation	 process	 of	 alternative	

solutions is well-thought-out and formalized in advance 

and communicated as part of the tender documents.  

•	 If	the	basic	concept	is	acceptable,	review	GPA	regulations	

to see where minor modifications may be necessary 

to create a friendlier environment for comparing 

technologies and increase the opportunity for the firm 

with better technology to win the bid.

The CPC #3 LNG Receiving Terminal Project now being 

tendered with an estimated budget of over NT$80 billion 

would be a suitable candidate for this approach. Due to 

the rushed nature of this project, it would help if qualified 

international bidders are allowed to propose innovative but 

proven technology for possible shortening of the project 

schedule, which will have critical bearing on the sufficiency of 

the national electricity supply. Appropriate guidelines would 

be incorporated in the tender evaluation criteria to address 

alternatives such schedule shortening.

Construction of this kind of project requires a top-tier, 

very experienced international company, and simple 

changes in methodology can save large amounts of time and 

money. By using the new LNG terminal as a trial project, 

the government could send a strong signal to international 

engineering firms, local clients, and taxpayers that it is open 

to new ways of conducting infrastructure projects.

The Committee believes that adopting the concept of 

allowing for alternative methodologies would enhance the 

capabilities of local engineers, upgrading their capability to 
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compete in the international arena. If needed, Committee 

members would be pleased to further explain the concept and 

its benefits to the relevant authorities.   
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